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Software Piracy in Taiwan Decreased by 10%, Nearing Global Average
According to the 2002 global software piracy research report released by the Business Software Alliance (BSA) on June 3, 2003, the global average piracy rate is 39%, while the Asian Pacific region (including Australia and New Zealand) average piracy rate is 55%. Piracy rate in Taiwan in 2002 was 43%, only higher than 35% in Japan in Asia. This dramatic decline by 10% from 53% in 2001 to 43% in 2002 is the highest rate of decline globally.
The BSA indicates that long-term education and public awareness programs in IPR protection in Taiwan, together with effective anti-piracy efforts in 2002, were substantially conducive to the dramatic fall in software piracy rate in 2002. According to Ms. Sung Hong-Ti, President of BSA Taiwan, the reduction in piracy rate is the result of government unavailing support and adequate and effective IPR protection policies, as well as shift in attitudes of the general public towards IPR protection over a period of time. Chiu Li-Meng, General Manager of Microsoft Taiwan and a member of BSA, also indicates that software piracy rate in Taiwan is now lowering close to the global average. This is critically important to whether Taiwan is capable to become a global service center in the era of knowledge-based economy.

The BSA also released a research report entitled the “Expanding Global Economies: The Benefits of Reducing Software Piracy” on April 15, 2003, assessing 57 countries around the world. The report particularly mentioned positive measures undertaken by the Taiwanese government in the past year, including the Premier’s declaration of 2002 as the “Intellectual Property Right Protection Action Year”, and formally advising all businesses to take action to cease illegal uses of software, as well as reminding businesses of legal liabilities and consequences of using pirated software. The report pointed out that the Taiwanese government had taken substantive measures to reduce piracy rate, including strict enforcement of anti-piracy policies in government departments, increasing public awareness through education, reducing optical piracy, and combating against organized piracy crimes.

According to the Intellectual Property Office (TIPO) of Taiwan’s Ministry of Economic Affairs, the BSA software piracy research report not only recognizes significant efforts made by the Taiwanese governments in recent years towards IPR protection, but also affirms that these measures are adequate and effective. The TIPO emphasizes that Taiwan will continue to enforce IPR protection measures, and further improve Taiwan’s IPR protection environment.

The TIPO indicates that IPR protection is a major government policy, and over the last few years relevant laws and regulations, including the Copyright Law, Patent Law and the Trademark Law have been appropriately amended, in line with Taiwan’s accession to the WTO.  Further amendments to these laws are currently under review, taking into account new developments in WIPO, so that Taiwan’s IP-related laws and regulations can stay in compliance with international norms. The Optical Disk Management Statute will also be timely amended, so as to facilitate anti-piracy efforts in multi-media optical disks and the implementation of strengthening border control measures as well. The Integrated Enforcement Task Force (IETF) which was formed on January 1, 2003 and consisted of 220 police officers, have been working closely with the Joint Optical Disk Enforcement Taskforce (JODE) and the Anti-Counterfeiting Committee (ACC) in combating against piracy including in particular against underground optical disk factories and night markets.
With regards to the drop of 10% in Taiwan’s software piracy rate in 2002, the Deputy Director General of the TIPO, Mr. Lu Wen-Hsiang also indicates that this is a affirmed recognition of the government’s long-term efforts in the two fronts: in promoting use of licensed software and in combating against piracy. The report also shows that interest groups must also take initiatives in protecting their rights, and work closely with the government, in order to adequately and effectively protect IPR. Deputy Director General Lu states that the Taiwanese government will continue to protect IPR and the legitimate rights of licensed software producers, through public awareness program and enhancement of education activities, amendment of IP related laws and regulations and adequate and effective enforcement.

Above information is abstracted from:

http://www.bsa.org.tw/、http://www.tipo.gov.tw/news/ShowNewsContent.asp?postnum=2886&from=news
( LAWS & REGULATIONS (
Passage of the New Copyright Law by the Legislative Yuan
The third reading of the Amendment to the Copyright Law was completed at the Legislative Yuan on June 6, 2003. The Amendment revises 39 articles and inserts 14 new articles. Below are highlights of the adopted Amendment:

1.
Defining “temporary reproduction” as falling within definition of a “reproduction”, and inserts exclusionary provisions concerning “reproduction rights”, so that general browsing on the Internet or certain uses of copyrighted works will not require consent of copyright owners.

2.
Grant of a new right--the “transmission right”, so that placing another person’s work for transmission via the Internet will require consent of the copyright owner.

3.
Grant of a new right--the “distribution right”, so that copyright owners have the right to stop distribution of pirated goods. Further, the Law adopts a new “exhaustion principle”, so that people who obtained licensed software do not require authority from copyright owners when re-selling the said licensed software. 

4.
The New Law accords a right of remuneration to right holders for public performances of sound recordings and performances recorded on sound recordings, so that right holders of sound recordings and performances can claim a right of remuneration in respect of public places such as department stores, markets, flights or restaurants that make use of sound recordings.

5.
The New Law affords protection to electronic rights management information (“ERMI”), and prohibits deletion or alteration to ERMI of copyright owners. Violation is punishable by imprisonment not exceeding 1 year, and a fine not exceeding $250,000.

6.
Revise provisions relating to reasonable use, including stipulating reason uses on the Internet, and urge interest groups and user groups to reach an agreement concerning reasonable use so that users will be clear about scope of reasonable use.

7.
Insert provision that once a copyright dispute has been mediated and approved by the court, the mediation result will have the same binding effect as an affirmed civil judgment. This measure encourages the public to make use of alternative dispute resolution mechanisms provided by the competent copyright authority to resolve copyright disputes.

8.
Insert provision that where mediation fails in respect of a remuneration dispute between copyright owner group and user, the case should be submitted to arbitration by law.

9.
The new Law explicitly prohibits the use of infringing copy of computer programs for business purposes, which will incur civil and criminal liabilities under the Copyright Law. However, use by individuals will not incur criminal sanctions.

10.
Amend civil liability for copyright infringement, so that the maximum amount of statutory compensation for general infringement cases is increased from $1 million to $5 million.

11.
Amend criminal liability for copyright infringements, so that maximum fine for serious repeat offenders is increased from $450,000 to $5 million, and other penalties are increased proportionally. In addition to repeat offenders, the offenses of manufacturing and selling pirated optical disks will also become non-complaint based offenses, so as to effectively stop prevalence of optical disk piracy and distribution of pirated disks. Other infringements will continue to be complaint-based.

12.
Insert provision that where a copyright infringer escapes in a raid, so that the police authorities cannot ascertain his/her identity, the police authorities have the administrative right to confiscate items used for the infringement or derived from the infringement.

13.
Insert transitional provisions concerning remuneration payable during the retroactive protection period, and prohibition on sale after one year.
The Intellectual Property Office (TIPO) indicates that protection of IPR requires a sound and valid legislative and enforcement framework. In the area of enforcement, the government has developed a comprehensive network consisting of prosecutorial, police, investigative and customs authorities; in the area of legislation, the Patent Law and the Trademark Law were amended in January and May 2003 respectively. With the introduction of Copyright Law, as amended. Taiwan’s IP-related  legislation is not only consistent with WTO-Trips Agreement, but also conforms to international norms.

For detailed text and related information in Chinese on the aforementioned amendments, please refer to:

http://www.tipo.gov.tw/news/ShowNewsContent.asp?otype=1&postnum=2904&from=board
Cyber Crime Laws Passes Third Reading in Legislative Yuan
On June 3, 2003 the Legislative Yuan passed the third reading of amendments to the Criminal Code concerning cyber crimes, which will have a significant impact on the prevention of cyber crimes in Taiwan.  Highlights of the present amendments include: (1) delete provision in prevailing Criminal Code that defines electromagnetic records as movable assets, and insert provisions for protection of electromagnetic records; (2) insert offenses concerning interference to computer use, so that penalties are imposed for violation of computer without cause, obtaining/deletion/alteration of electromagnetic records without cause, interference with another person’s computer without cause, and production of software for cyber crimes; therefore computer security, use of electromagnetic records and effective functioning of computers will be under protection of the Criminal Code; (3) in order to enhance protection for computer systems of governmental authorities, heavier sanctions are imposed for invasion or interference of computers of official authorities; (4) certain offenses will be complaint-based, in order to ease the burden on the litigation system.
New Trademark Law Takes Effect on November 28, 2003
The amended Trademark Law was promulgated by presidential order on May 28, 2003, and will be entered into force 6 months from the date of promulgation (i.e. November 28, 2003). Highlights of the amendments passed by the Legislative Yuan on April 29 can be found in Volume 11, Issue 5 of Taiwan IPR News. For details of the amendments in Chinese, please refer to:

http://www.tipo.gov.tw/news/ShowNewsContent.asp?otype=1&postnum=2686&from=board
Claim of Patent Priority
Following Taiwan’s accession to the WTO on January 1, 2002, the Ministry of Economic Affairs (MOEA) issued the following interpretation dated June 10, 2003 concerning patent priority claims:

1.
Where a national of a WTO member country is filing for a new design patent in Taiwan, if such applicant has filed an international application with WIPO or the Benelux Designs Office (BDO) pursuant to the Geneva Act of the Hague Agreement Concerning the International Registration of Industrial Designs, and has designated a member of the WTO as the designated country, then where the application is approved by such designated country according to domestic laws of that country, such applicant is entitled to claim a right of priority in Taiwan, provided that such priority date shall not be earlier than January 1, 2002.

2.
Where an applicant that claims a priority right in respect of an invention, new design or new utility model patent application, then if such patent application is subsequently changed due to assignment of patent right and change of applicant, the right of priority shall not be affected. Chapter 5 of the Patent Examination Standards issued by IPO on March 12, 1998 concerning “priority date”, where inconsistent with the above, shall cease to be applicable.
Infringing Goods for Export/Import Subject to Fine up to Triple Price of Goods and Confiscated
On June 3, 2003 the Executive Yuan passed draft amendments to Articles 37 and 39-1 of the Customs Anti-Smuggling Statute. In order to prevent illegal goods from exportation by means of false declarations, Article 37, Paragraph 2 of the said Statute will be amended to delete the provision for minimum fine, and increase the maximum statutory penalty up to $1 million. Furthermore, to strengthen border controls, Article 39-1 will be inserted to impose a fine between 1 to 3 times the value of goods, where goods imported or exported by freight, parcel service, or via passenger baggage is found to be in infringement of Patent Law, Trademark Law or Copyright Law. Such goods will also be confiscated.
False Declaration of Exported Optical Disks to Constitute Forgery of Document
At the 4th inter-agency cabinet-level coordination meeting called for by Premier Yu on April 23, 2003, it was concluded that where a person files a false declaration in respect of exported optical disks, such act will constitute the offense of forgery of document under Article 215 of the Criminal Code by interpretation of the Ministry of Justice. Therefore exporters, forwarders and brokers must ensure their declarations are correct, so as to avoid legal liabilities and sanctions.

The Directorate General of Customs of the Ministry of Finance indicates that a strict investigative mechanism has been put in place in respect of optical disk exportation, pursuant to instructions of Premier Yu on March 5, 2003 relating to the “Guidelines for Exported Pirated Disks Investigative Taskforce”. However, certain illegal operators are attempting to export optical disks through false declarations of names of goods. This act clearly constitute forgery of documents under Article 215 of the Criminal Code, and the Directorate General of Customs has instructed its affiliated departments to enhance efforts through education and training programs to be provided to export/import trade organizations and customs declaration agency associations. In addition, a meeting will be called for in the near future for all affiliated departments to discuss details of enforcement.

Pursuant to Article 215 of the Criminal Code, where a person engaging in business knowingly records a false item on a document created for business purposes, resulting in damage to the public or another person, such person is subject to up to three years imprisonment.






( ENFORCEMENT (
Outstanding Results in Pirated Optical Disk Enforcement by Police
Pursuant to instructions of Premier Yu at an IPR meeting held on March 3, 2003, the National Police Administration (NPA) undertook effective measures to prosecute attempts to sell pirated optical disks through night markets, the Internet, newspaper advertisements, and production of pirated disks by manufacturers. From March 1 through April 30 police authorities investigated 719 cases of production and sale of pirated optical disks, and arrested 443 suspects. The market value of goods confiscated is approximately NT$1,471 million. Details are as follows:
1.
Sale of pirated disks in night markets (including cases where owner cannot be found):


636 instances were investigated, involving 324 suspects. The market value of goods confiscated totaled approximately NT$354 million.  According to police authorities, sale of pirated optical disks in night markets is no longer so prevalent after 2 months of continuous islandwide crackdowns in night markets.

2.
Sale of pirated disks via the Internet:


51 instances were found, involving 54 suspects. Market value of goods confiscated totaled approximately NT$217 million, accomplishing the target of uncovering 30 cases within 2 months, with an achievement rate of 170%.

3.
Sale of pirated disks via newspaper advertisements:


Found 18 instances involving 32 suspects. Market value of goods confiscated totaled over NT$28 million, achieving the target of uncovering 10 cases within 2 months, with an achievement rate of 180%.

4.
Manufacture of pirated disks:


Found 14 instances involving 33 suspects. Market value of goods confiscated totaled over NT$870 million, and 4 instances involved pre-recorded optical disk factories.
The NPA instructed its affiliated police authorities on May 6, 2003 to undertake twice-weekly raids on suspicious optical disk plants, warehouses, marketplaces, night markets and other business areas, pursuant to the “Plan for Strengthening Intellectual Property Right Protection”, and step up prosecution against infringing cases.

Crackdown of Largest Optical Disk Factory in Recent Years

On April 30 the Tainan, Taichung and Changhua Prosecutors Office, the IETF and JODE together cracked down on a pirated optical disk manufacturer in the Fangyuan Industrial Park of Changhua County. The raid resulted in arrest of 7 suspects, and uncovered 3 optical disk injection molding machines, 2 screen-printing machines, and several hundred thousand pirated stampers, screens, and audiovisual and game software optical disks. Raids on 10 locations across Taichung and Tainan also took place simultaneously.

This marked the most significant crackdown of largest pirated optical disk factories in recent years, involving all parts of piracy from manufacturing, packaging, to upstream and downstream vendors. The case also solidifies the faith of right holders on the government’s determination in combating against piracy.

IETF Uncovered 3 Piracy Cases with Market Value Each Exceeding $100 Million
On May 8 and June 1, 2003 respectively, the Integrated Enforcement Task Force (IETF) arrested two persons Wang and Hsiao in Sanchung City of Taipei County, who are suspected of supply of pirated goods to night market vendors in the Greater Taipei area. At the warehouses rented by the suspects, the IETF found a significant quantity of counterfeit leather-goods and watches of famous trademarks, each with market value in excess of NT$100 million. On May 27, the IETF raided the “Magical World of Toys” operated by the suspect Huang in Jungkang City of Tainan County, and found more than 50,000 pirated game software disks and cassettes with market value in excess of NT$100 million.

The crackdown of these cases represents a significant blow to illegal operators, and highlights the government’s determination to combat against piracy and counterfeiting. The success on the crackdown of these cases was attributed not only to long-term tracking by the IETF, but also reflects the accurate information provided by informants under the NT$10 million reward program.
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